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COMMENTS OF THE U.S. COPYRIGHT OFFICE

The United States Copyright Office of the Library of Congress submits these comments
in response to the above-captioned Notice of Proposed Rulemaking ("NPRM") issued by the
Federal Communications Commission. The purpose of these comments is to inform the
Commission of the Copyright Office’s recent policy decision regarding application of the Area
of Dominant Influence ("ADI") for purposes of the copyright cable compulsory license, 17
U.S.C. 111.
1. Background

On October 18, 1994, Congress enacted the Satellite Home Viewer Act of 1994. Pub.
L. No. 103-369, 108 Stat. 3481 (1994). Included in that legislation was an amendment to
definitional provisions of the cable compulsory license, 17 U.S.C. 111(f), specifically to the
definition of the "local service area of a primary transmitter.” The "local service area"
definition is used by cable systems to determine the amount of compulsory license fees they are
required to submit to the Copyright Office on a semi-annual basis for the privilege of
retransmitting broadcast signals. Under the compulsory license mechanism, cable systems are
only required to pay royalty fees for a broadcast station that they retransmit to subscribers who

reside outside the local service area of the station. Until passage of the Satellite Home Viewer



Act, the local service area of a broadcast station was defined according to the station’s must-
carry rights in accordance with the rules and regulations of the Federal Communications
Commission in effect on April 15, 1976.

The Satellite Home Viewer Act broadened the local service area definition by including
a "station’s television market as defined in section 76.55(e) of title 47, Code of Federal
Regulations (as in effect on September 18, 1993), or any modifications to such television market
made, on or after September 18, 1993, pursuant to section 76.55(¢) or 76.59 of title 47 of the
Code of Federal Regulations." 17 U.S.C. 111(f) (parenthetical in original). Cable systems may
now determine a station’s local service area for copyright purposes according to either the
Commission’s 1976 must-carry rules, or the station’s television market defined in §76.55(e) of
the Commission’s rules (and any modifications made under §76.59), whichever area is larger.
The larger the service area of a broadcast station under the compulsory license, the smaller the
potential royalty obligation for a cable system carrying that station.

The definition of a television market provided in §76.55(e) of the Commission’s rules
provides, in the pertinent part, that a "station’s market shall be defined as its Area of Dominant
Influence (ADI) as determined by Arbitron and published in its Television ADI Market Guide
or any successor publication..." 47 C.F.R. 76.55(e). The note to §76.55(e) states that "[f]lor
the 1993 must-carry/retransmission consent election, the ADI assignments specified in the 1991-
1992 Television Market Guide...will apply." Id.

2. Copyright Office Policy Decision
The Satellite Home Viewer Act amendment of the local service area definition created

several issues for the Copyright Office in the administration of the cable compulsory license.
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In particular, with respect to the use of ADI, the Office was faced with a decision as to which

Television Market Guide should be used to determine a broadcast station’s ADI in any given

accounting year. An Office Policy Decision framed the question: "Should cable systems use

the 1991-1992 Television ADI market Guide for the 1994/2 accounting period (the effective date

of the Satellite Home Viewer Act amendment) and the 1995 accounting year, or should they
apply the current ADI list to the corresponding accounting period -- i.e. the 1994 list to the 1994
accounting year and the 1995 list to the 1995 accounting year, where such information is
available?"” 60 FR 65072, 65073 (December 18, 1995) (parenthetical added).

The Copyright Office concluded that it was "consistent with legislative intent to use only
the ADI (or replacement) list used by the Commission for the must-carry/retransmission consent
election.” 60 FR at 65073 (parenthetical in original). It, therefore, directed cable systems to use

only the 1991-1992 Television ADI Market Guide for the second accounting period of 1994, and

both accounting periods of 1995. The Office then announced its policy for future accounting
years:

For the 1996, 1997, and 1998 accounting years, cable operators
should use the list adopted by the Commission for the 1996 must-
carry/retransmission consent election, and, for subsequent years,
the list adopted by the Commission for each must-
carry/retransmission consent election period. If the Commission
should make modifications to television markets in accordance with
§876.55(e) and/or 76.59, or should generate a television market
list for the must-carry/retransmission consent election year other
than at three-year intervals, those modifications should be applied
to their corresponding compulsory license accounting periods in
determining the local service area of a broadcast station.

Id. at 65073-74.

r:\wr\fcc.adi
February 5, 1996 3



3. Comments in This Proceeding FCC 95-489

Because Arbitron has ceased its designation and publication of the Television ADI Market
Guide, the Commission has issued the NPRM in this proceeding to determine a new mechanism
for defining the television market of broadcast stations for purposes of the 1996 must-
carry/retransmission consent election. The Commission is proposing to continue to use the

1991-1992 Television ADI Market Guide, subject to individual review and refinement under

§614(h) of the Communications Act. The reasons offered in support of continued use include
stability in the television broadcast signal carriage process and uncertainty that alternatives to
the use of ADI will involve systematic improvement in market definitions.

The purpose of the Office’s comments in this proceeding is to inform the Commission
that amendments to the definition of a television market do have an impact on the copyright
compulsory license, and to inform the Commission of the Office’s recent policy decision
regarding application of §§76.55(e) and 76.59 of the Commission’s rules. The Office does not
take any position on the Commission’s proposal to continue use of the 1991-1992 Television

ADI Market Guide, and submits these comments for informational purposes only.! Consistent

! Likewise, we do not offer any comment as to what impact, if any, adoption of the NPRM may have on cable systems’ royalty
obligations under 17 U.S.C. 111. It would be extremely difficult, if not impossible, for the Office to calculate the overall industry impact on
royalties if the Commission should adopt a market standard other than ADI, such as Nielsen"s "Designated Market Areas.”

r:\wr\fec.adi
February 6, 1996 4



with the Office policy described above, it will apply the Commission’s resolution of this
rulemaking proceeding for purposes of the cable compulsory license.
Respectfully submitted,

Ml M sen

O

Marilyh Kretsinger
Acting General Counse

Office of the General Counsel
U.S. Copyright Office

P.O. Box 70400

Southwest Station
Washington, D.C. 20024
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Ososcia, lows, sid NAFTA—00803C] PALING CODE 40600t systasas pey royalties for carriage of
distant signals and may retransmit local
lows Assembiles, inc., Murray, lows; broadcast signals to their subscribers
Amended Centification Regarding LIBRARY OF CONGRESS without incurring copyright liability. !
Eligiblitty To Apply for NAFTA - Prier t0 the psasage of the Home Viewer
Transitional Adjustment Assistance  Copyright Office Act, the local service area definition
: Docket No. 95-8] o rovided that a broadcast station was
In accordance with Section 250{a), : in the area that it could “insist -
smmo.»mmz.rghoan.orums% Copyright, Cable Compuleory Licenss - “P‘mdﬂ‘_l“nlmn:sedbya
Trade Act of 1974, as amen: 19 cabie system pursusnt es,
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At the request of the State Agency on  broadcast signalsin light of ibe Although thess must-carry rules were
behalf of the company, the , smmendmsnt to sectigp 111 of the uitimetely declared unconstitutional,
reviswed the subject cartification. The  Capyright Act bythe Satellite = g9¢ Quincy Cadle T.V., Inc. v. FCC, 768
company reports worker separations Home Viewsr Act of 1994. For ... _ . 734 1434 (D.C. Gir. 1085), cert. denied,
will occur st the subject firm’s - sxamining cable st ol a0count, 47 U.S. 1169 (1988) and
manufsc facilities in M. Ayr, the Office willuss the same ADI list ~  Communsications v. FCC, 835 F.2d 202
Osceola, and Murrey, lowa. The workers 58ed by. the Federal Cemgn : (D.C. Cir. 1987), cart. denied, 486 U.S.
produce among other products, = Commiseion for s imstcarsy/. - 1032 (1998), Shey remain in effect for
automaotive wiring harneases and wiring : » purposes of 17 US.C. 111. See Quincy,
assembly. The Department’s review of rhyry 768 F.2d st 1454 n. 42. However,
the certification for workers of the un e because of the passege of time and
subject firm found that workers in Mt. #{n telscomrrunications law and
Ayr snd Osceols, lowa are currently DA , the 1976 must-carry rules no
covered under the certificstion. When b % General reflect the realities of the current
the certification was issued, the Mt. Ayr ?“u“’:'mhcl r Senlor : hlﬂn m"“”f““
and Osceols locations of the subject Arm Toiot g (307) 7074360, Teledex  definition tn the Home Viewar A
were not separately assigned s suffix  ootaenangl” T on-In i ctto
number. The intent of the Department’s i an S provide an wﬁn mt° ght
certification is to include all workers of  SUPFLEMENTARY IRFORMATION: detersining the local/distant copyri
. v status of broadcast stations.
lows Assembliss, Inc. adversely affected |
Backgreund The Home Viewsr Act amendment
by incressed imports of wiring A provides that, in addition to the area
harnssses and assembly from Mexico or , OB Octaber 18, 1994, the President of {
Cansda. Therefore, the Department i '0® Uniited States signed into law the emoompaseed by the 1676 must carry
g the certification, for workers  S@tllite Home Viewer Act of 1094, - rules, a brosdcast station is local for
amending on Public Law No. 103-369. In addition to  COPYright purposss in the area that
of the subject firm to separately identify o\ oping and amending the comprises that station’s television
the Mt. Ayr and Osceols, lowa locations, license for sateili markst as defined in § 76.55(e) of the
and provide for the warker separations | o1 U 6.C. for satellite camiers  ooC's rules, and sequent
;  in17 U.S.C. 119, the Home Viewer Act s rules, and any subsequen
in Murray, lowa. od the cable compulsory licsnse  Modifications made by the FCC to that
The amended notice applicable to tion of the “local service area of a  Market. In many circumstances, a
NAFTA-00303 is hereby issued as primary transmitter” in 17 U.S.C. 111 to  Station’s television market under
follows: include a broadcast station’s “television 3 78-35(e) creates a larger local service

“All workers of lowa Assemblies, Inc.,
Lucas (NAFTA-303), Mt. Ayr (NAFTA-
303A), Osceola (NAFTA-303B), and Murray
(NAFTA-0303C) lowa engaged in ‘
employment related to the production of
wiring harnesses and assembly who became
totally or partially separated from
employment on or after December 3, 1993 are
eligible to apply for NAFTA-TAA under
Section 250 of the Trade Act of 1974.”

market as defined in section 78.55(e) of
title 47, Code of Federal Regulations (as
in effect on September 18, 1903), or any
modifications to such television market
made, on or after September 18, 1993,
pursuant to section 76.55(e) or 76.59 of
title 47 of the Cods of Federal )
Regulations” (parenthetical in original).
The amendment was made effective
beginning with the second accounting
period of 1904.

area than under the 1876 must-carry
rules. Cable systems may use either the
television market or the 1976 must-carry

' There is one sxception to thia rule: a cable
system which retransmits only local broadcast
signals must nonetheless submit a minimum royalty
foe under 17 U.S.C. 111. However, if the system
carries one or more distant signals, royaltias are
only paid for those distant signals, and the local

carried are copyright-free. As a practical
matter, there are very few cable sysiems which only
carry local broadcast signals and no distant signals.
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rules, or both, in determining the local
service area of each broadcast station
they retransmit to their subscribers.
Section 76.55(e) of the FCC's rules
defines a television market for purposes
of the Commission’s new must
rules adopted to implement the Cable
Television Consumer Protection and
Competition Act of 1992. Public Law
102-385. The section provides in its
entirety:
(e) Television market. For purposes of the

must-carry rules:

(1) A local commercial broadcast television
station’s market shall be defined as its Area
of Dominant Influence (ADI) as determined

new definition of the “local service ares
of a primary transmitter” did not require
amendment of the rules; however, the

Office described the change in the
definition:
The other changs to the cable compulsory

license made by the 1994 Home Viewer Act
is the broadening of the section 111(f)
definition of the ‘local service area of a
primary transmitter.” The definition is used
to determine when a broadcast station is

local or distant to a cable operator, which in
turn determines whether the operator must
pay a royalty fee for that station. Effective
July 1, 1904, ttih: lg::l service area of a
broadcast station for copyright purposes also
mcg;xﬁ;s tl:clo“i area in which the Etanon 1lssnnl
en to insist upon carriage of its s

by a cable system (i Fon its must-carry zone),
in accordance with the rules of the Federal
Communications Commission in effect on
September 18, 1993, and any subsequent
modification of those rules.

Id. To date, this is all the Office has said

the made to the local
service area definition by the Home
Viewer Act.

by Arbitron and published in its Television 1L Policy Issues
ADI Market Guide or any successor Amendment of the definition of the
ublicldon as noted below, except that for- ‘‘local service area of a
arons outside the contiguous 48 states the transmitter” has led to ons in the
area of dominant influsnce may be defined administration of the campulsory
using Nielsen's Des! Market Area liconse. Two of t} must be
m&ous \;plx:iuﬁbll:nd?d%umm resoived in order for m yright -
e‘ch)b.auhh m'Ah?imnmht() b mmhm
(2) A system’'s te s) -
'3 shal!b‘thoouormon' ADlo'mwhichthn \I\m‘y Copyright Ofice’s use of
2 o in sddition the cownty in which mmmh“mm: d“‘,:,.."
in wl 3
station’s community of license is located wilt M&..LM:&M
be considered within its market. . service ares definition was made
Nets: Por the 1093 must-carry/ offective beginning with the sscpnd ‘
retranemission consent election, the ADL, o oooupnsieg Desied:of 1004, and csble
rdmmmmxmﬁ systema sa now usiag broadcees.
the Arbitron Ratings Co.. 312 Marshall Ave., Wmhd‘—'ﬂhﬁfw
Laurel MD, will apply. Awﬂr distent status of the signals. The. .
be updated at three year Por the question hes sxisen, hgwewss, 35 to the
1998 election od.thnm-xnsmua appeopriste ADI information to
will be uged; list for the 1999~ in calculating the local service aree of a
election will be the 1997-1998 list, etc. broadcast sigeal. The Nots to 47 CFR
47 CFR 76.55(e) (1993). The Home 78.55(e) states that the FEC {5 using the
Viewer Act fixee 47 c:z 78.55(e) as of Im-tﬂw ADI Market
September 18, 1993, exprossly Guille 1 must-casry/
includes any modifications oo cmn-‘t'.:{-eﬂtl;.ami‘.|t
to tal”“mmmm i M . h “m» - e
§768.95(s)or §76.58 of the - - - +i  thees yearittavwell. 7 Should calils -
Commission’s rules: Modifieatidne wené Muﬂs!ﬂ%ﬂﬂw
recognized by the Home ViewerAcy. ~  ADI Murkot Gutido-for the 1904/2 -
because, at the time of its passage, the ~ accoumtiagpavied and the 1908 -
Arbitron Company had discontinued its  accountiisgyess, or-sliould they
publication of the Television ADf  the curremt ADE Bst to-the-o
Market Guide and hed filed for 8 the: 1994 list to--
bankruptcy. _ the 1904:accounting your and the 1996
Suh.quenttoth:hq:mmtofotlg list to the 1996 od . where
H Vi Act, such infrmation 3 :
axgmendodmi‘:sumbhmdm elrrlerm The second. involves the
compulsory license rules and discusesd ~ determination of a brosdcast statien’s -
the changes broughit shout by the Act. - 'television market”” for & cable system
59 FR 67635 (December 30, 1984). The  that serves & community or

commumities in more than one county

1Thumh&i~h‘buu-1nowl

- list will be used for the 1988 election, the 1997—

1996 list for the 1990 election. sic. Arbitron,
hmdhundnuddnlﬁrhcuiuh

MNMMWMM
be sdopted belore the 1998 must-carry/
retransmaission consent election, and the
Comspiesion has stated that it will address the issue
before Octeber 1, 1996. See Opinion & Order in MM
Docket No. 92-259 at 10 n. 45 (November 4, 1984).

where those counties are assigned to
different ADIs. Is the broadcast station
local for copyright purposes only in
those counties assigned to its ADI, or are
there circumstances where the station
may be reported as local outside of its
ADI?
1. Policy Decision

As part of its resronsibility to
administer the cable compulsory
license, the Copyright Ogce is resolving
both the issues raised in this Notice.
With respect to which ADI (or
subsequent) list to use in exami
statements of account, the Office will
use only the list designated by the
Commission for the must-carry/
retransmission consent election. For
determinations of the local/distant
status of a hroadcast station, the Office
is clarifying the circumstances under
which a station may be reparted as local
for capyright purposes. .
A. The AD! list

The amended local service area .
definition y adopts Arbitroa’s
ADI list in Sqmmhu- 18, 1008,
plus any subssquent

- madotothltlistgc\gnmto!m)

0:57(6;)53pmoﬂh3 Mﬂnmliltilr
76.55
effect on 18,1993, is the bist

- ap the 1991-1992. Tolmdon
, DRoungin e 061100

76.55(e)(Note). It is further pravided
thet 1991-1992 Television ADI Markst
Guide list will miganoﬁctumilth&
tims of the 1906 must .G:an
roﬂmmnmonoomont. unma—
For 1993wﬂlmmhthc
termination of dh--«- -

Television . Guide, § 76.53(e)
makes jt chrMhCommiﬁnwﬂ
only.revisp-the ADX

Hist st.theoe-year
ml-nh.moitlnﬂam\ﬁnv-
refcence to 4Z2CFR- |

. Act's-direct
76.55(s), the Copyright Om

thsnucmdmt\mh .

for the 1994/2 accounting period, and
both accounting periods for 1995, the -
Co yngh t Office will use the 1981-1992
Te ADI Market Guide in
determining the lacal/distant status of
broadcast si Cabie operstors
should use only this list for these
accoun periads; in examining
Statom::itss of Account, the Copyright
Office will not recognize the ADI ofa
broadcast station derived from any
source other than the 19911992
Television ADI Market Guide. For the
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19686, 1997 and 1998 accounting years,
cable ors should use the list

by the Commiseion for the 1996
must-carry/retransmission consent
elsction, and, for subssquent years, the
list adopted by the Commission for each
must-carry/retrensmission consent
election period. If the Commission
should make modifications to television
markets in accordance with §§ 76.55(e)
and/or 78.59, or should generate a -
telovision market list for the must-carry/
retransmission consent eléction other
than st three-year intervals, these
modificati

ons should be » to their
accounting peri odﬁndihuniﬁngtho
local service area of a broadcast

B. Locel/Distant Status.

in the Decsshber 30,:1994, sdjustmment
dﬂl‘“b“hﬁu ’
shabwtery Hm
Viewer Act, we the Act’s
amendment to the local service ares
definition in 17 US.C. 1110 as
the ares in which the -
station is entitied to insist upon carriage
ofmwbyldhuym(ie its
mu-mnym).inmw!th
the rules of the Pederal
ommeu-m;mmm
on September 18, 1903, my
subsequent woditicalion of thoss rules.”
58 FR 87635 (Decemiber 30, 1984). We
believe we need to clarify this stetement

a" " situation can occur where
a cable system carries a broadcast signal
assigned to one market in communities
within counties to other
markets. This situstion is further
complicated when such carriage is
pursuant to the FCC's new muist-carry
ruies. How should cable systems
struddhngfdlﬁumt markets up&rt
carrisge of broadcast signals in those
markets for compulsory license

P‘{Fﬁm‘

e Home Viewer Act amendment to
the 17 U.S.C. 111(f) local service area
definition makes it clear that a broadcast
station’s television market is its ADI,
The Home Viewser Act defines
“television market’ by reference to
§76.55(e) of the FCC's rules, which
provides that a broadcast station’s
television market is “‘its Area of
Dominant Influence (ADI) as

d . -

determined by Arbitron and published
in its Television ADI Market Guide
* = »" 47 CFR 78.55(0)(1). A broadcast
station’s ADI is also the area in which
nknwr@:“ﬁh
carriage o systems located
in that ADL. See Broodcast Signal
Carrigge Issues, 8 FOC Red 2965, 2976
2977 (1993). Thus, the Office
acknowledged in‘its December 30, 1994,
Federal Ragister notice the
correspondence between a broadcast
station’s must-carry ares snd its ADI;
however, it did not describe what
ﬁamﬂmy.thhwoﬂdhnnm
m-mddhq-mihnone

mmm—u—«m
c&rmn-—-m
-and 1 Aot of 2908 (1992 -
Mbm&lﬂn&i

thet these are clivmmetences,

‘q"" the “stradidls™ sitwalions, whers the
_ must-casry se8s of o hreadosst station -

exceeds s ADL. ThO’'FCC stated iIn #ts

& Orderim the 1982

M’cwmnm -
that in clicusstancss wiiere & cable
system Sarves & cimmmity or
mﬁﬂhhmummty
snd those countiss we assignéd te
diffevent AN, “all brosdcast sieions in
both ADis will be considered ‘local’ for
wmm”lmmdat

8.

Vlodomthdkwthuh
of the must-carry rules a
pmmhauz Act have any

direct bearing in ¢
thohm&nﬁmudabld{-;f
station PuIposes.
copyright servics ares is &
brosdcast station’s television market as
defined in 47 CFR 78.55(a), which
means that it is the station's ADI, plus
oy modifications made to the ADI by
the Commission under § 78.55 or § 76.59
of its rules.3 The Office should not have
stated in the December 30, 1994,
Federal Register notice that the local
service ares was equal to the station’s
must-carry zane, sincs such zone can, in
certain circumstsnces, be considered to
extend beyond a station’s ADIL Thus, in
the “straddle” situation, a cable system
may only report carriage of a broadcast
station as local under 17 U.S.C. 111 in
those communities assigned to the
station’s ADI, even though the system
may have must-carry obligations to

3We scknowledgs that made 1o a
station’s ADI under 47 CFR 76.35(e) or 76.59 will
undoubtably be for reasons related to the must-carry
rules; however, it is only changes made to a
station’s ADI under these two rules that matter for
copyright purposes.

tlnduofA

deliver the signal to communities
Jocated in ather ADIs.

We believe that this interpretation is
consistent with Congress’ intent in

the local service area

definition. The legisiative history to the
Home Viewer Act does not indicate any
inteation to equate the copyright local
service ares with the must-carry
obligation, and to do so would do
violence to 17 U.S.C. 111(d)(1)(B) by
substantially red the occurrence of

pertially local/pem y distant signals.
Furthermore, Congress expressly
in the 1992 Cable Act that
stations could be consndered
distant signals for copyright p
communities where they enjo must-
xights. 1982 Cable Act, section
XN1)(bXii). Nothing in the Home
. Viewer Act insdicates an intention to
change this result.
Dated: December 4, 1995.
Marybeth Peters,
Rogister of Copyrights.
Approved by: »
James H. Billingten,
The Librarian of Congress.

{FR Doc. 95-30458 Filed 12-15-05; 8:45 am]
SLLING COBE 1410-31-P

TMueess No, 54-30098; Fiied No. SA~
COOE-05-82)

December 8, 1995,

Pursuant to Section 18(b}(1) of the
Securities Act of 1934
{"Act”),! notice is hereby given that on
October 19, 1995, the Chimso:iourd
Opﬂons Exchange, Incarporat:
(“CBOE") filed with the Securities and
Exchange Commission (‘‘Commission”)
the proposed rule change described in
ltams 1, 11, and 11l below, which items
have been prepared primarily by CBOE.
On October 26, 1995, CBOE filed an
amendment to the proposed rule
change.? The Commission is publishing
this notice to solicit comments on the

115 U.S.C. § 78s(b)(1) (1988).

2CBOE amended its proposal to correct a
typographical error in the filing. Letter from
Michaei L. Meyer, Schiff, Hardin & Waite, to Mark
Steffensen, Division of Market Regulation
(“Division™), Commission (October 26, 1995).




